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DETAILED ACTION 
Claim Rejections - 35 USC § 112 
The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 21-23 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 

the invention. 

Claim 21 is in the passive voice and it is unclear if any positive method step recitation is 
being recited. It is suggested to use active voice, such as "separating and isolating the diastolic 
flow rate from a pump systolic flow rate and mean flow rate". 

In claims 22 and 23 it is unclear what element is performing the functions of separating 
and extracting since the claim has not set forth an element to perform the fimction. In addition, 
in claim 22, the systolic flow rate has not been previously sensed to separate/extract a signal 
separately from it. 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 1,3,5, 7, 8, 10, 1 1, 14, 15, 19, and 20 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Nagyszalancyzy et al (6048363). Nagyszalancyzy discloses a blood pump 
that uses a sensor to continuously monitor a pump parameter during systole and diastole. 
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Nagyszalancyzy monitors/extracts (computes, determine by calculation, pulls out, etc) the flow 
rate from the sensor signal to increase or decrease the pump speed based on the flow rate to 
achieve the proper pump operating point (e.g. columns 14-16, table 1, figures 22 and 23, etc.). 
Therefore Nagyszalancyzy will monitor/exfract diastolic pump flow rate contribution below a 
mean flow rate and change the speed in response to the flow since he measures the flow rate all 
through diastole, both above and below the mean diastolic flow rate. For claims 14, 15, 19, and 
20, Nagyszalancyzy describes (e.g. columns 13-15) the use of setting the predetermined speed in 
accordance with activities such as sleeping and the implantable pressure sensor. NOTE~the 
claims do not state that the mean flow rate is calculated based on the flow rate signal (or 
something similar) and that the predetermined speed is changed based on the calculated mean 
flow rate. Finally, the definition of "extract" can mean several things, such as "to compute", "to 
draw forth", "to determine by calculation", "to select and copy out", "to pull something out", "to 
obtain something from a source", "to calculate a value", etc., which Nagyszalancyzy meets. 
Please see the dictionary definitions from such sources as Merriam-Webster.com or from the 
MSN Encarta online dictionary. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
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claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1 .56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S. C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

Claims 2, 4, 6, 9, 12, 13 and 21-23 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Nagyszalancyzy. Nagyszalancyzy discloses the claimed invention except for 
monitoring the heart rate and changing/increasing the pump speed also in response to the 
changing/increasing heart rate and isolating/extracting/separating the diastolic flow rate from the 
other flow rates. It would have been obvious to one having ordinary skill in the art at the time 
the invention was made to modify the pump system and method as taught by Nagyszalancyzy, 
with monitoring the heart rate and changing/increasing the pump speed also in response to the 
changing/increasing heart rate and isolating/extracting/separating the diastolic flow rate from the 
other flow rates since it was known in the art that pump systems and methods monitor the heart 
rate and change/increase the pump speed also in response to the changing/increasing heart rate in 
order to provide the predictable results of a conventional and easily implemented way to monitor 
the patients increased demand and provide the proper amount of pressure/flow/pumped blood to 
the patient based on the patients increased activity, such as exercising, walking, etc and since it 
was known in the art for pumping systems to isolate/extract/separate the diastolic flow rate from 
the other flow rates to provide the predictable results of operating the pump differently during 
diastole versus systole to accurately and efficiently meet the hearts changing needs and demand. 
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Response to Arguments 

Applicant's arguments filed 6/20/08 have been fiiUy considered but they are not 
persuasive. The use in claim 1 of "wherein the diastolic pump flow rate is an isolated flow 
contribution below a mean flow rate" has been considered but Nagyszalancyzy still meets this 
claim limitation. This claim limitation does not state that the diastolic pump flow rate is isolated 
or separated from other signals, but just "defines" what the diastolic pump flow rate is — a 
contribution below a mean flow rate. Since Nagyszalancyzy uses a sensor to continuously 
monitor a pump parameter during both diastole and systole and then 

determines/monitors/extracts the flow rate signal fi-om the sensor signal to adjust the pump, he 
meets the limitation of the claim. NOTE~the claim is an open-ended comprising claim and does 
not preclude the pump from also using/exfr acting the systolic flow rate from the blood flow rate 
sensor signal and using it in the calculation. It is suggested the claims describe how the diastolic 
mean flow rate is calculated or separated out (similar to claims 21-23) and how that calculated 
flow rate is used with the sensed flow rate to change the pump speed (based on support from the 
disclosure). In addition, the prior art cited with this action shows the well known use of 
isolating/exfracting/separating the diastolic flow rate from the other flow rates 
Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
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MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to George R. Evanisko whose telephone number is 571 272 4945. 
The examiner can normally be reached on M-F 6:30-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Angela Sykes can be reached on 571 272 4955. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 

Application Information Retrieval (PAIR) system. Status information for published applications 

may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 

applications is available through Private PAIR only. For more information about the PAIR 

system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 

system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 

like assistance from a USPTO Customer Service Representative or access to the automated 

information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/George R Evanisko/ 
Primary Examiner 
Art Unit 3762 

GRE 9/21/08 
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